
The Freedom Of Information Act And
Nondisclosure Provisions In Other Federal
Have you ever wondered how governmental information becomes publicly
accessible? One of the most important laws in the United States that ensures
transparency and public access to information is the Freedom of Information Act
(FOIA). This act allows individuals to request and access various documents,
records, and data collected by federal government agencies. This article explores
the significance of the FOIA and its relationship with the nondisclosure provisions
found in other federal regulations.

Understanding the Freedom of Information Act (FOIA)

The Freedom of Information Act, enacted in 1966, aims to promote transparency
and accountability within the federal government. It grants individuals the right to
request information from federal agencies, including executive departments,
independent agencies, and governmental corporations. This act symbolizes the
government's commitment to providing open access to information while
respecting certain exemptions for the protection of national security, personal
privacy, and other vital interests.

Under the FOIA, any person can submit a request in writing to a federal agency
for specific documents or information. The agency then has an obligation to
disclose the requested materials, unless they fall under one of the nine
exemptions mentioned in the act. These exemptions, such as classified materials
related to national defense or trade secrets, protect sensitive information that
could negatively impact national security or the private sector if disclosed.
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The Nondisclosure Provisions in Other Federal Regulations

In addition to the FOIA, several other federal regulations contain nondisclosure
provisions that restrict the release of certain types of information. These
provisions are often found in statutes or regulations specific to particular agencies
or industries. While the goal of the FOIA is to promote transparency, these
provisions focus on safeguarding information that could be harmful if disclosed,
thereby striking a balance between public access and protecting vital interests.

An excellent example of nondisclosure provisions can be found in the Health
Insurance Portability and Accountability Act (HIPAA). HIPAA regulates the privacy
and security of protected health information (PHI). It ensures that individually
identifiable health information is adequately protected and prevents unauthorized
access. While the FOIA generally mandates the disclosure of information, the
nondisclosure provisions in HIPAA protect individuals' privacy, promoting trust in
the healthcare system.
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Similarly, the Federal Trade Commission (FTC) contains nondisclosure provisions
in various regulations to safeguard sensitive consumer information collected
during investigations. These provisions prevent the premature release of
information that could hamper ongoing investigations and protect the reputation
and privacy of individuals involved.

The Importance of Balancing Transparency and National Interests

While the FOIA aims to ensure transparency, it is crucial to strike a balance
between the public's right to know and the government's obligation to protect
national interests. Nondisclosure provisions are necessary to safeguard sensitive
information that could potentially harm individuals, national security, or ongoing
investigations. Without such provisions, malicious actors could exploit public
access to confidential information, leading to severe consequences.

Nevertheless, it is essential to continually assess the appropriateness and
application of nondisclosure provisions. Overzealous use of these provisions can
hinder transparency and accountability. Public debate and awareness about the
need for certain exemptions are essential to maintain the checks and balances
that underpin a democratic society.

In

The Freedom of Information Act is a vital piece of legislation that enhances
transparency and public access to government information. While the act
promotes open access, it acknowledges the need for nondisclosure provisions to
protect valuable interests. Other federal regulations, such as HIPAA and various
FTC regulations, also contain similar provisions to ensure the privacy and
security of sensitive information.



Striking a balance between transparency and national interests is crucial for a
well-functioning democracy. Public awareness and discussion surrounding
nondisclosure provisions play a crucial role in shaping an effective system that
respects both the public's right to know and the government's obligation to protect
sensitive information.

Ultimately, the Freedom of Information Act and nondisclosure provisions in other
federal regulations work hand in hand to maintain a delicate equilibrium between
transparency and protecting vital interests.
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Congress continues to consider how to balance the federal government’s growing
need for sensitive or confidential business information, the public’s right of access
to information about government activities, and the private sector’s interest in
keeping its sensitive or proprietary information protected from public disclosure.
In enacting the Freedom of Information Act (FOIA), 5 U.S.C. § 552, Congress
sought to balance the right of the public to know and the need of the government
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to protect certain information. FOIA’s broad provisions favoring disclosure,
coupled with the specific exemptions, represent the balance Congress achieved.
The federal FOIA is an information access statute enacted in 1966 that applies to
agency records of the executive branch of the federal government. FOIA requires
that certain types of records be published in the Federal Register, that certain
types of records be made available for public inspection and copying, and that all
other records be subject to request in writing.

Exemption 3 of FOIA provides that in order for a federal law other than FOIA to
qualify as a withholding statute, it must require that information be withheld or
permit information to be withheld by particular statutory criteria or permit
information to be withheld based upon a statutory reference to particular types of
information and must specifically cite to Exemption 3. Courts have taken different
approaches over whether the withholding criteria in nondisclosure statutes should
be construed narrowly, consistent with FOIA’s strong preference for disclosure, or
broadly, consistent with the deferential standards of administrative law.

Congress has enacted legislative exemptions from FOIA to provide assurance
that private information submitted to government agencies will not be disclosed or
will only be disclosed in limited situations. Generally, the legislation has exempted
covered information from disclosure under FOIA. Congress has recognized that
some situations do not fall within FOIA’s framework. The proliferation of legislative
exemptions from FOIA has resulted in widespread concern that information that
needs to be shared will be inappropriately withheld. To respond to these
concerns, Congress enacted the OPEN FOIA Act of 2009, P.L. 111-83, which
requires that when Congress provides for a statutory exemption to FOIA,
Congress must state its intention clearly.



During the 111th Congress, two legislative exemptions from FOIA have been
particularly controversial. The first, The Protected National Security Documents
Act of 2009, Section 565 of P.L. 111-83, was enacted in response to litigation
under FOIA to obtain photographs depicting the alleged mistreatment of
detainees in Iraq and Afghanistan. The second, a provision in the Dodd- Frank
Wall Street Reform and Consumer Protection Act, Section 929I of P.L. 111-203,
grants an exemption from FOIA to the Securities and Exchange Commission
(SEC) for certain information received from entities it regulates, or information
used for other regulatory and oversight activities. The House Financial Services
Committee held a hearing on September 16, 2010, on the Dodd-Frank FOIA
exemption. The Senate passed S. 3717, sponsored by Senator Leahy, by
unanimous consent on September 21, 2010. S. 3717 struck Section 929I of the
Dodd-Frank Act, and expressly provides that for purposes of Exemption 8 of the
FOIA, the SEC is an agency responsible for the regulation or supervision of
financial institutions; and any entity for which the commission is responsible for
regulating, supervising, or examining is a financial institution. Exemption 8
provides that FOIA does not apply to matters contained in or related to
examination, operating, or condition reports prepared by, on behalf of, or for the
use of an agency responsible for the regulation or supervision of financial
institutions. The House passed S. 3717 on September 23, 2010. This report will
be updated as warranted.
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