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Negligence — 1. Duty of Care
O

Negligence is a legal concept that forms an integral part of many civil lawsuits. To
prove negligence, one must establish that a duty of care was owed, breached,
and that this breach caused harm or damage. The concept of "duty of care" is
central to understanding negligence in private law. This article aims to explore the

duty of care in negligence with a focus on Hart Studies in Private Law.

The Duty of Care - Basics
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In negligence cases, the duty of care refers to the legal obligation an individual or
entity has to act reasonably and avoid foreseeable harm to others. The duty of
care arises when a reasonably prudent person would have foreseen the potential

risks of their actions. This duty is not universal but is determined on a case-by-

case basis.
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Hart Studies in Private Law

Hart Studies in Private Law is a renowned academic series that delves into
various aspects of private law, including negligence. Through in-depth research
and analysis, Hart Studies provides valuable insights for legal practitioners,

scholars, and students alike.

Establishing Duty of Care

To establish a duty of care, the court typically employs the neighbor principle, a
concept developed by Lord Atkin in the famous case of Donoghue v. Stevenson.
According to this principle, a person owes a duty of care to their "neighbors,"

meaning those who could be reasonably foreseen as being affected by their
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actions. The concept of neighbors extends beyond immediate neighbors to

anyone who may be affected and foreseeable.

The Threefold Test for Duty of Care

In the landmark case of Caparo Industries Plc. v. Dickman, the House of Lords
set out a threefold test to determine whether a duty of care exists in negligence

cases:

1. Reasonable foreseeability of harm: Was the harm reasonably foreseeable by

the defendant?

2. Proximity: Is there a relationship of proximity between the defendant and the

claimant?

3. Fair, just, and reasonable: Would it be fair, just, and reasonable to impose a

duty of care on the defendant?

Development of Duty of Care

The duty of care has evolved over time through judicial decisions and legal
precedents. Courts consider previous cases to determine whether a duty of care
should be imposed in novel situations. This constant evolution ensures that the
law remains adaptable and relevant, accounting for modern circumstances and

changing societal expectations.

Limitations of Duty of Care

While the duty of care is a crucial principle in negligence cases, it has its

limitations. The courts often struggle to find the right balance between protecting
individuals from harm and imposing excessive burdens on potential defendants.
Striking the right balance requires a careful analysis of the circumstances and a

consideration of public policy implications.



The duty of care is an integral concept in negligence and plays a crucial role in
determining liability for harm or damage caused. Hart Studies in Private Law
provides valuable resources for understanding and analyzing the duty of care in
negligence cases. By constantly evolving and adapting, the duty of care ensures

that legal principles remain fair and just in an ever-changing society.

So, next time you come across a negligence case, remember the duty of care

and its significance in our legal system.
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This book aims to provide a detailed analysis and overview of the duty of care
enquiry, drawing on both academic analyses and judicial experience in leading
common law systems. A new structure through which duty problems can be
analysed is also proposed. It is hoped that the book provides some fresh insights

and clarity of the concept to the reader.
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