
The Constitution Of Arbitration: Comparative
Constitutional Law And Policy
Arbitration has gained significant attention in recent years as an alternative
dispute resolution mechanism that provides flexibility, efficiency, and
confidentiality. It is a process where parties submit their disputes to a neutral third
party, known as an arbitrator, who renders a decision that is binding on both
sides.

The constitution of arbitration refers to the legal framework that governs the
arbitration process and sets out the rights and obligations of the parties involved.
Comparative constitutional law and policy play a crucial role in shaping this
constitution.

Understanding Comparative Constitutional Law and Policy

Comparative constitutional law involves studying and comparing different
constitutions across various jurisdictions. It delves into the constitutional
provisions that establish and regulate arbitration, addressing the similarities and
differences between legal systems and their approaches to arbitration.
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Policy considerations play a vital role in shaping arbitration laws and regulations.
Countries have different policy objectives when enacting arbitration legislation,
such as promoting access to justice, facilitating international trade, and ensuring
procedural fairness.

The Role of Comparative Constitutional Law and Policy in
Arbitration

Comparative constitutional law and policy provide valuable insights for
jurisdictions seeking to develop or amend their arbitration laws. By analyzing
different constitutional frameworks, lawmakers can identify best practices,
potential challenges, and innovative solutions implemented in other legal
systems.

One crucial aspect is the protection of individual rights within the arbitration
process. Comparative constitutional law helps establish the fundamental rights
that should be respected during arbitral proceedings, such as due process,
equality, and freedom from discrimination.

Furthermore, comparative constitutional law assists in determining the
appropriate level of judicial intervention in arbitration matters. Some jurisdictions
opt for a minimalistic approach, allowing arbitration to operate autonomously,
while others have a stronger judicial involvement to ensure fairness and public
policy compliance.

Policy considerations come into play when addressing issues like enforceability of
arbitration agreements, jurisdictional matters, and confidentiality. Comparative
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analysis can reveal how different legal systems strike a balance between party
autonomy and societal interests.

Challenges and Opportunities

While comparative constitutional law and policy offer valuable guidance,
challenges arise when harmonizing different legal systems. Cultural, historical,
and ideological disparities often result in divergence in arbitration laws and
practices.

Overcoming these challenges requires a thorough understanding of the
underlying reasons for these differences and a commitment to preserving the
benefits of arbitration while adapting to the unique local context.

Nevertheless, comparative constitutional law and policy present opportunities for
jurisdictions to learn from each other's experiences, foster cooperation, and
implement reforms that enhance the efficiency and fairness of the arbitration
process.

The constitution of arbitration is shaped by comparative constitutional law and
policy, as they provide insights into the different legal frameworks and policies
governing arbitration across jurisdictions.

Through comparative analysis, lawmakers can adopt best practices, ensure
respect for fundamental rights, and strike a balance between party autonomy and
societal concerns.

While challenges exist in harmonizing diverse legal systems, the opportunities for
cooperation and reform are vast. By working together, jurisdictions can
strengthen the constitution of arbitration and optimize the benefits of this
alternative dispute resolution mechanism.
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This work is the first systematic discussion of arbitration from a constitutional
perspective, covering the most important types of arbitration, including domestic
arbitration in private law, international commercial arbitration, investment treaty
arbitration, and state-to-state arbitration. Victor Ferreres Comella argues for the
recognition of a constitutional right to arbitration in the private sphere and
discusses the constraints that the state is entitled to place on this right. He also
explores the conditions under which investment treaty arbitration is
constitutionally legitimate, and highlights the shortcomings of international
adjudication from a constitutional perspective. The rich landscape of arbitration is
explained in clear language, avoiding unnecessary technical jargon. Using
examples drawn from a wide variety of domains, Ferreres bridges the gap
between constitutional and arbitral theory.
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