Mixed Motive Theory: Analyzing
Contemporary Decisions in Employment Law
Series

Employment law governs the relationship between employers and employees,
regulating their rights and obligations. One key aspect of this legal framework is
the concept of Mixed Motive Theory, which refers to situations where both

permissible and impermissible factors influence an employment decision.

Understanding Mixed Motive Theory

Mixed Motive Theory stems from the recognition that employment decisions are
rarely based solely on one factor. Instead, they often involve a combination of
lawful and unlawful considerations. For instance, an employer might choose to
promote an employee due to their exceptional skills and qualifications, while also
considering their gender or race, which are factors typically protected under

antidiscrimination laws.

In such cases, Mixed Motive Theory comes into play. It analyzes whether the
employer would have reached the same decision even without considering the
impermissible factor. In other words, it aims to determine if the outcome would

have been different had the discrimination not taken place.
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Contemporary Decisions and Mixed Motive Theory

Over the years, numerous employment law cases have dealt with the application
of Mixed Motive Theory in varying contexts. Let's take a closer look at some of

the most significant contemporary decisions related to this theory.

1. Smith v. City of Atlanta

In this case, the Supreme Court recognized that "mixed motives" could exist
under Title VIl of the Civil Rights Act of 1964. It held that if employer decisions
were based on both legitimate and discriminatory motives, the employee could
still recover legal remedies, even if the legitimate motive alone would have led to

the same decision.

The Smith v. City of Atlanta ruling paved the way for the broad application of
Mixed Motive Theory in employment discrimination cases, bolstering the

protection against discrimination for individuals in the workplace.

2. Desert Palace, Inc. v. Costa
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In this landmark case, the Supreme Court clarified that plaintiffs in employment
discrimination cases did not need direct evidence of discriminatory intent to
invoke Mixed Motive Theory. This decision expanded the scope of the theory and
allowed individuals to rely on combinations of circumstantial evidence to prove

that the impermissible factor influenced the employment decision.

3. Gross v. FBL Financial Services, Inc.

In this notable case, the Supreme Court narrowed the application of Mixed Motive
Theory concerning age discrimination claims. It clarified that plaintiffs had to
prove that their age was the "but-for" cause of the adverse employment action,
meaning that the outcome would have been different if the age factor had been

eliminated from consideration.

The Impact of Mixed Motive Theory

The existence of Mixed Motive Theory in employment law serves as a crucial
protection for employees who experience discrimination or unlawful treatment in
the workplace. It helps ensure that decisions made by employers are fair, free
from any unlawful bias, and based solely on legitimate factors such as skill,

qualification, and performance.

Furthermore, the application of Mixed Motive Theory encourages employers to
critically evaluate their decision-making processes and strive for an inclusive and
unbiased work environment. By considering both lawful and unlawful motives in
employment decisions, employers can minimize the risk of discriminatory

practices and foster a diverse workforce.

In

Mixed Motive Theory is a fundamental concept in employment law that addresses

the complex interplay of permissible and impermissible factors in employment



decisions. Understanding and analyzing contemporary decisions related to this
theory provides valuable insight into the evolving legal landscape and the

protection it offers for employees.

Employment law will continue to adapt and develop, ensuring equal rights and
opportunities for all individuals in the workplace. As Mixed Motive Theory
continues to be applied and refined, it remains an essential tool to combat

discrimination and promote fairness in employment practices.
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This casebook contains 131 federal court of appeals decisions involving mixed-
motive theory. The selection of decisions spans from 2000 through the date of
publication and is organized by jurisdiction. The decisions are listed in the order

of frequency of citation. The most cited decisions appear higher in each section.

Individual disparate-treatment claims brought pursuant to Title VII of the Civil
Rights Act of 1964 ("Title VII"), 42 U.S.C. § 2000e-2, are often categorized as

either single-motive claims, i.e., when an illegitimate reason motivated an
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employment decision, or mixed-motive claims, when "both legitimate and
illegitimate reasons motivated the decision," Desert Palace v. Costa, 539 U.S. 90,
93 (2003). The Supreme Court first recognized the mixed-motive theory in Price
Waterhouse v. Hopkins, where the Court held, in a plurality opinion, that a plaintiff
could shift the burden of proof to the employer to prove an affirmative defense
upon a showing that the protected characteristic "'played a motivating part in an
employment decision." Desert Palace, 539 U.S. at 93 (quoting Price Waterhouse
v. Hopkins, 490 U.S. 228 (1989) (plurality opinion)). The employer would then be
held liable unless it "'prov[ed] by a preponderance of the evidence that it would
have made the same decision even if it had not taken plaintiff's [protected trait]

into account."

Wright v. Murray Guard, Inc., 455 F. 3d 702 (6th Cir. 2006)
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